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Coort of Appeals of the District of Colombia. 



No. 2828. 

Clayton E. Emig, Appellant, 
vs. 

Rufus H. Baker and Sherman E. Burroughs, Executors, etc. 


a Supreme Court of the District of Columbia. 

In Equity. No. 32513. 

Rufus H. Baker and Sherman E. Burroughs, Executors of the 
Estate of Henry M. Baker, Deceased, Plaintiff, 

vs. 

Clayton E. Emig, Defendant. 

United States of America, 

District of Columbia, 88: 

Be it remembered, that in the Supreme Court of the' District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Decree for Poeeession and Foreclomre — Appeal. 

Filed February 3, 1915. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 32513. 

Rufus H. Baker and Sherman E. Burroughs, Executors of the 

Estate of Henry M. Baker, Deceased, 

vs. 

Clayton E. Emig. 

This cause coming on to be heard on the pleadings and the evi¬ 
dence taken herein, and having been argued by counsel and consid¬ 
ered by the Court, 

It is this 3rd day of February, 1915, adjudged, ordered and de- 
1—2828a 
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creed that the plaintiffs herein are entitled to recover from the de¬ 
fendant the sum of six hundred dollars with interest and protest; 

It is further adjudged, ordered and decreed that the said bill of 
sale set forth in the original bill was intended as security for the said 
loan, and that the plaintiffs have a foreclosure of the said security on 
the said painting “Pan and the Peasants” in the said bill set forth, 
and the defendant is ordered and directed to give the said painting 
into the possession of Francis H. Stephens and Matthew E. O’Brien 
who are hereby appointed trustees to sell the said painting at pubPic 
or private sale, at the best price obtainable, after such advertisement, 
if any, as they may deem proper, and apply the proceeds thereof, 
after deducting expenses, and commissions to be fixed by the 

2 court, to the payment of the said six hundred dollars, interest, 
protest and costs, the balance, if any, to be paid to the defend¬ 
ant herein ; and in case the said sale should not bring sufficient to 
pay the said debt and all expenses and commissions, then the plain¬ 
tiffs are entitled to have a personal dec*ree against the defendant for 
such unsatisfied balance, which is hereby given, and to have execu¬ 
tion therefor as at law; Provided that the trustees shall render the 
court an account of their proceedings, and first give each a satisfac¬ 
tory bond in the sum of one thousand dollars for the faithful per¬ 
formance of their duties herein. 

F. L. SIDDONS, Justice. 

\ 

From the above decree defendant appeals in open court, & the 
bond on appeal for costs is hereby fixed at $100.00. 

F. L. SIDDONS, Justice. 

Memoranda. 

FebruaryJ26, 1915.—Appeal Bond for $100 approved and filed. 

March 17, 1915.—Statement of the Case and Exceptions sub¬ 
mitted. 

April 5, 1915.—Statement of the Case and Exceptions signed bv 
Siddons, J. o j 

3 Memoranda. 

April 5, 1915. Time for filing transcript of record on appeal in 
Court of Appeals extended to and including April 20, .1915. 

April 20, 1915.—Time for filing transcript of record on appeal in 
Court of Appeals further extended thirty days from date. 

Assignment of Errors. 

Filed May 19, 1915. 

♦♦♦♦♦♦♦ 

1, The Court erred in holding that it had jurisdiction to reform 
a wntten instrument, absolute on its face, at the suit of the grantee 
where there is no allegation of fraud, or mistake in the Bill, asking 
that a bill of sale be declared a mortgage. 
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2. The aurt erred in overniling the motion to dismiss. 

th« holding that evidence offered on behalf of 

mu'*!? justified a judgment against the defendant. 

holding that evidence of execution of a bill 
of Mle was sufficient to give the court jurisdiction to declare said bill 
*** ^ ® ® mortgage and to decree its foreclosure. 

5. The Court erred in granting a deficiency judgment in this 
case. 

^ Hrfi JJa ** *° Sive a credit of One Hun- 

swer by the defendant, in his an¬ 

swer, and not denied either by pleading or evidence, bv the plaintiffs 

MATTHEW E. 0’6RIEN, 

Attorney for the Defendant. 

Designation of Record. 

Filed May 19, 1915. 

♦*♦**♦* 

‘J'® defendant in the above entitled cause and desig- 
entUl^^cause” transcript of record on appeal in the above 

1. The judgment appealed from. 

staL^eS ofihe submitting a 

3. Memorandum of approval of the appeal bond 

4. T^he order making the statement of the case part of the record 

transcripT7?ecor™. 

6. The assignment of erroi*s. 

7. This designation. 

MATTHEW E. O'BRIEN, 
Attorney for the Defendant. 

5 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Uilumbia, hereby certify the foregoing pages numbered from 1 to 4 
both inclusive, to be a true and correct transcript of the record, ac! 

counsel herein filed, copy of which is made 
^rt of this transcript, in cause No. 32513 in^ Equity, wherein Rufus 
H. Baker Md Sherman E. Burroughs, Executors of the estate of 
Henry M'. Bakw, deceased, are Plaintiffs and Clayton E. Emig is 

Defradant, as the same remains upon the files and of record in Slid 
Uourt. 

In ^timony whereof, I hereunto subscribe my name and affix the 
Sh°day‘i Ma^ 1915.® Washington, in said District, this 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Cl&rk. 
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6 In the Supreme Court of the District of Columbia. 

No. 32513. In Equity. 

Rufus H. Baker and Sherman E. Burroughs, Executors of the 

Estate of Henry M. Baker, Deceas^, 

vs. 

Clayton E. Emig. 

Statement of the Case. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the^ City of W ashington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


7 In the Supreme Court of the District of Columbia. 

No. 32513. In Equity. 

Rufus H. Bake:r and Sherman E. Burroughs, Executors of the 

Estate of Henry M. Baker, Deceas^, 

vs. 

Clayton E. Emig. 

The Bill of Complaint of Rufus H. Baker and Sherman E. Bur¬ 
roughs, Executors of the Estate of Henrv M. Baker, deceased respect¬ 
fully shows to the Court as follows: 

1. They are citizens and residents of the State of New Hampshire 
and bring this suit as the Executors of the Estate of Henry M. Baker 
deceased. ^ 

2 The defendant, C. E. Emig, is a resident of the District of Co¬ 
lumbia and IS sued in his own right as will hereafter more fully ap¬ 
pear. ^ 

3. That Henry M. Baker died on the 30th of May, 1912, leaving 
a last will and testament in which your petitioners were named as Ex- 
wutors, which will was duly probated in the Supreme Court of the 
District of Columbia and your petitioners appointed and qualified as 
Executors thereunder. 

4. That on, or about the 7th day of November, 1911 the said C E 
Emig borrowed from the said Henry M. Baker, deceased the sum of 
SIX hundred dollars ($600.00) for which he afterwards, to wit, on 
the ^h day of February, 1912, executed his certain promissory note 
mr the said amount payable in thirty days to the order of the said 
Henry M. Baker with interest at the rate of six per centum until 

herewith marked ^‘Plaintiff’s Ex¬ 
hibit No. 1, and prayed to be read as part hereof; that in order to 
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secure the payment of the said sum the said Emig gave to the said 
Henry M. Baker, deceased a bill of sale on a certain painting called 
“Pan and the Peasants” that the said bill of sale was in fact merely a 
chatt/€ mortgage upon the said painting and intended by the parties 
to the transaction to be such, that the said Emig was permitted to re¬ 
tain possession of the said painting and now has possession of the 
same, although the said bill of sale recites a delivery thereof 
8 to the said Henry M. Baker. A copy of the said bill of sale is 
filed herewith, inark^ “Plaintiff's Exhibit No. 2” and prayed 
to be read as a part of this bill; that the said sum of money has never 
been repaid to the said Henry M. Baker in his lifetime nor to his 
estate after his d^th, except the sum of twenty five dollars, and the 
balance of the said sum of six hundred dollars is now due and owing 
the said estate. 

5. That on the 8th day of November 1911 the said Emig made 
and delivered to the said Henry M. Baker his certain promissory 
note for fifty dollars ($50) payable sixty days after date which note 
has not been paid or any part thereof either to the said Henry M. 
Baker or to his ^tate; a copy of the said note is filed herewith marked 
“Plaintiff’s Exhibit No. 3” and prayed to be read as part hereof. 


Prayers. 


Whereupon your plaintiffs pray: 

1. That a writ of subpoena may issue to the said Clayton E. Emig, 
requiring him to appear herein and answer the exigencies of this bill. 

2. That the plaintiff may have a decree of foreclosure from this 
honorable Court ordering a sale of the said painting “Pan and the 
Peasants ’ and the payment from the proceeds thereof of the sums 
due the plaintiffs as the Executors of the estate of the said Henry M. 
Baker, deceased. 


3. That the said Clayton Emig be enjoined and restrained from 
disposing of the said painting “Pan and the Peasants” except under 
the order of the Coifrt and the payment into Court of sufficient of the 
proceeds of any such sale to satisfy the debts due the complainants. 

4. That the said C. E. Emig be enjoined and restrained from re¬ 
moving the said painting “Pan and the Peasants” from this juris¬ 
diction or from removing the same from the premises of the defend¬ 
ant, to wit. No. 1765 P St., N. W., Washington, D. C., where the said 
painting now is. 


5. 

E. 


For such other and further relief as may be proper. 

RUFUS H. BAKER. 

„ SHERMAN E. BURROUGHS. 

H. THOMAS, 

H. STEPHENS, 


Attorneys for Plaintiffs. 


9 State of New Hampshire, 

County of Merrimac, ss: 

Rufus H. Baker and Sherman E. Burroughs, being duly sworn 
say they have read the bill by them subscribed and know the con- 
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tents thereof: that the matters therein set forth as upon pei^nal 
knowledge are true and those stated upon information and belief 
they believe to be true. 

RUFUS H. BAKER. 

SHERMAN E. BURROUGHS. 

Subscribed and sworn to Ijefore me this 9th day of June, 1913. 

\VM. L. STEVENS, 

N. P. in State and County Aforesaid. 

Plaintiff's Exhibit No. 1. 

$600. Washington, D. C., Feb. 5, 1912. 

^ Thirty days after date 1 promise to pay to the order of 11. M. Baker 
Six Hundred Dollars at the Commercial National Bank of Wash¬ 
ington, D. C. 

Value received with interest at the rate of six per cent per annum 
until paid. 

CLAYTON E. EMIG. 

Address: 1425 N. Y. Ave. 

Plaintiff's Exhibit No. 2. 

Know all men by these presents that Clayton E. Emig of the city 
of Washiiij^on, D. C., for and in consideration of Ten Dollars to me 
in hat’d paid by Henry M. Baker at and l>efore the ensealing of these 
presents, and the delivery thereof the receipt whereof is hereby ac¬ 
knowledged have granted, bargained and sold and delivered, and by 
these presents do grant, bargain and sell and deliver unto Henry 
M. Baker, his administrators and assigns that oil painting entitled 
Pan and the Peasants now at 1765 P St, N. W., Washington, D. C., 
it being the same picture that the said Emig purchased from Gen¬ 
eral J. N. Huston of New York and then on exhibition at Douthitt’s 
Art Gallery at 29 West 35 St, New Nork City, to have and to hold 
said oil painting Pan and the Pea.sants or as sometimes called 
10 Pan and the Nympths unto the said Henry M. Baker his 
heirs, executors, administrators and assigns to and for his 
own proper use and benefit and behalf forever. 

The said C. E. Emig hereby for himself and his executors, admin¬ 
istrators and assign.s warrants forever the sfiid property unto the said 
Henry M. Baker, his executors, administrators and assigns from and 
against all persons whomsoever shall and will warrant and defend 
these presents. 

In witness whereof I have set my hand and seal this 7th day of 
November, 1911. 

CLAYTON E. EMIG. 

GEO. E. TERRY. 

On the above day set forth possession of the oil painting men¬ 
tioned in the schedule herein was given to Henry M. Baker by the 
said Clayton E. Emig in the presence of the undersigned. 

B. A. ALLEN. 
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Schedule. 

One oil painting Pan and the Peasants by Jordeans, per enclosed 
picture a true copy of the original. 

District of Columbia, ss: 

Personally appeared l^fore me in my District, Clayton E. Emig, 
\vho signed the within bill of sale in my presence and acknowledged 
the same to be his act and deed. 

itness my hand and notorial seal this 7th day of November 
1911, A. D. ‘ ’ 

My commission expires March 7, 1916. 

GEO. E. TERRY, 

Notary Public, D. C. 


Note by Counsel Attached to the Bill of Sale as a Photograph of the 

Painting. 

Plaintiff's Exhibit No. 3. 

Washington, D. C., Nov. 8, 'll. 

Sixty days after date I promise to pay to the order of H. M. Baker 
fifty dollars at the Commercial National Bank of Washington, D. C., 
value received, with interest at the rate of 6% per annum, until paid! 

CLAYTON E. EMIG. 

Filed March [illegible.] 

11 In the Supreme Court of the District of Columbia. 

No. 32513. In Equity. 

Rufus H. Baker et al.. Executors, etc., 

vs. 

C. E. Emig, Defendant. 

Answer of the Defendant. 

The answer of the defendant C. E. Emig to the plaintiff’s bill says 
as follows: 

1. He admits that the plaintiffs are non residents; and suggests 
that they give security for costs. He denies that the plaintiffs have 
obtained leave to bring this action. 

2. He admits the allegations contained in the 2nd paragraph. 
3-4. He neither admits nor denies the allegations contained in the 

3rd and 4th paragraphs of said bill, but calls for strict proof thereof. 
Defendant further says that for some time prior to the 5th day of 
February 1912 he, with the consent and cooperation of the decedent 
effected a sale of the painting mentioned in said bill. 

5. He admits the execution of the note for $50.00, dated Novem¬ 
ber 8th, 1911, but says that said note was a part of the sum of 
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$150.00 this defendant was required to pay for the use of $500.00 
for a period of ninety days. This defendant asks credit of said sum 
of $150.00 against any sum the plaintiff may establish to be due and 
owing the plaintiff from the defendant. 

C. E. EMIG. 


District of Columbia: 

I do solemnly sw’ear that I have read the answ’er by me subscribed 
and know* the contents thereof; that the statements of fact therein 
contained aic inode as u])on personal knowledge are true and those 
made upon information and belief, I believe to be true. 

C. E. EMIG. 

Subscribed and sw*orn to before me this 28th dav of April, 1914. 

J. R. YOUNG, Clerk. 


12 In the Supreme Court of the District of Columbia, the 1st 

Day of May, 1914. 

No. 32513. In Equity. 

Rufus H. Baker et al. 
vs. 

Clayton E. Emig. 

The clerk of said Court will please calendar the above cause for 
hearing at the next term. 

E. H. THOMAS & 

F. H. STEPHENS, 

Attorneys for Plaintiffs. 

13 Thereupon, on the — day of January, A. D. 1915, this 
cause came on to be heard before Mr. Justice Siddons, on the 

bill and answer, w hereupon the defendant, by his counsel, moved 
to dismiss the bill on the ground that the Court had no jurisdiction 
to declare a bill of sale absolute on its face a mortgage, at the suit of 
the grantee there l>eing no allegation of fraud or mistake in the bill, 
w’hich motion was overruled. 

Thereupon, to maintain the issue, George E. Terry was called as a 
witness on behalf of the plaintiff- and testified that he was the notary 
public l)efore whom the defendant had executed the bill of sale in 
question and identified said bill of sale, a copy of which appears in 
the record as one of the plaintiffs’ exhibit^. He also identified cer¬ 
tain notes offered as exhibits by the plaintiff, saying that the signa¬ 
ture of the maker appeared to him to be the same as the signature 
of the grantor in the bill of sale, namely, the defendant, but said 
that he did not see the notes signed by the defendant, or delivered. 

No further evidence was offered by the plaintiffs and on the an¬ 
nouncement that the plaintiffs’ case was closed, the defendant moved 
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that the bill be dismissed on the ground that the plaintiff- had failed 
to prove that the bill of sale in question was to be considered by 
either party to it, a mortgage, and that the plaintiffs had failed to 
make out a case. This motion was overruled by the Court. 

The defendant elected to stand on the record and the evidence in¬ 
troduced on behalf of the plaintiffs and refused to introduce any evi¬ 
dence, whereupon, after argument of counsel, the Court rendered 
the following judgment: 

14 In the Supreme Court of the District of Columbia. 

No. 33513. In Equity. 

Rufus H. Baker and Sherman E. Burroughs, Executors of the 

Estate of Henry M. Baker, Deceased, 

vs. 

Clayton E. Emig. 

This cause coming on to be heard on the pleadings and the evi¬ 
dence taken herein, and having been argued by counsel and consid¬ 
ered by the court; 

It is this 3rd day of February, 1915, adjudged, ordered, and de¬ 
creed that the plaintiffs herein are entitled to recover from the de¬ 
fendant the sum of six hundred dollars, with interest and protest. It 
is further adjudged, ordered and decreed that the said bill of sale 
set forth in the original bill was intended as security for the said 
loan and that the plaintiffs have a foreclosure of the said security on 
the said painting “Pan and the Peasants” in the said bill set forth and 
the defendant is ordered and directed to give the said painting into 
the possession of Francis H. Stephens and Matthew E. O'Brien, who 
are hereby appointed trustees to sell the said painting at public, or 
private sale at the best price obtainable after such advertisement if 
any as they may deem proper and apply the proceeds thereof, after 
deducting expenses and commissions to be fixed by the Court, to the 
payment of the said six hundred dollars, interest, protest fees and 
costs; the balance, if any, to be paid to the defendant herein. And 
in case the said sale should not bring sufficient to pay the said debt 
and all expenses and commissions, then the plaintiffs are entitled to 
have a personal decree against the defendant for such unsatisfied 
balance which is hereby given, and to have execution therefore as at 
law. Provided that the trustees shall render the court an account of 
their proceedings and first give each a satisfactory bond in 

15 the sum of one thousand dollars for the faithful performance 
of their duties herein. 

F. L. SIDDONS, Justice. 

PYom the above decree defendant appeals in open court and the 
bond on appeal for costs is hereby fixed at $100.00. 

P. L. SIDDONS, Justice. 

1915, February 26.—Appeal bond approved and filed. 

2 — 2828 a 
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16 \\ hereupon counsel for the defendant in open court gave 

I 3 intention to appeal to the Court of Appeals and 

ask«l the Court to lix the ]ieniilty of a cost bond, which was accord- 
inglv done, a.< .<ho\vn l)y the record. 

the defendatit requ(its the Court to sign and seal this, his state- 

?n, - ® " I"®'* accordingly done this 5th day of April, 

L *‘anie force and effect as if done at the time of 

the trial. 

F. L. SIDDONS, Justice, 

cover; District of Columbia Supreme Court. No. 
Sf.'i'ai h. Lmig, appellant, vs. Kuftts II. Baker and Sher¬ 
man L. Burroughs, e.xecutors, ek. Court of ^Vppeals, District of Co¬ 
lumbia. Filed May 22, 1915. Ilenrv W. Hodges, clerk 
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In the Court of Appeals of the D. C. 

—^cn'm-cr APPEALS 

Qj'y) .ficr OF COLUMBIA 
. NO. 2828, OCTOBER TERM, 19l5. r i l. E D . i 


RUFUS H. BAKER et al, Exrs. 


C. E. EMIG, Appellantf 


SER-i 0.-1915 


BRIEF FOR APPELLANT. 

STATEMENT OF THE CASE. 

This is an appeal from a decree of the Court below award¬ 
ing a personal judgment against the appellant for $600, declar¬ 
ing a bill of sale absolute in form, and the delivery of the prop¬ 
erty therein mentioned to have been intended irierely as se¬ 
curity for a loan and directing a foreclosure of said security, ap¬ 
pointing trustees to sell and the appellant to deliver the ^cur- 
ity to said trustees, and out of the proceeds of said sale to pay 
said $600, and for a personal decree against appellant for any 
unsatisfied balance and execution as at law. 

The Bill alleged that the appellant borrowed from one 
Baker, on the 7th of November, 1911, $600, for which sum there¬ 
after on February 5,1912, appellant gave to said Baker his 30- 
day note; that in order to' secure said sum appellant gave said 
Baker a bill of sale on a certain paititing; that said bill of sale 
was in fact merely a chattle mortgage and intended by the par¬ 
ties to be such; that appellant was permitted to retain the pos¬ 
session of said painting t^ugh the bill of sale' recites a delivery 
to said Baker; that said money had never been repaid except 
$25, and that the balance of said ^$600 is still due. The bill 
also set up another note for $50 made by appellant arid- delivered 
to said Baker, which is still due. 

The bill was signed’ and sworn to‘by the appellees in June, 
1913, long prior to the adoption’ of the new rules in Deceihber, 
1913. 

The* appellant answered said- bill, neither admitting nor 
denying the allegations, except as to the fifth. paragraph, and 
called on the appellees for strict proof to establish said loan and 
intention*of‘the parties. 

The appellant further sets up* that the $50 note referred* to 













Section 95 of Code provides that “instead of decreeing that 
the mortgagor be foreclosed and barred from redeeming the 
mortgaged property'’ that the said property be sold and pro¬ 
ceeds brought into court and a deficiency decree provided for. 
The. decree therefore cannot be for a foreclosure and for a de¬ 
ficiency as set forth in said decree, contrary to said section of 
the code. Sheppard vs. Piper, 133 U. S., 715. The payment of 
the^ $25 conceded in the bill, and the $150 claimed in the counter 
claim in the ahswer not denied in a reply pleading nor by proof 
warranted the Court below to award a set off to the $600 claimed 
by appellees under Rule 40 of the Court below. 

The claim by appellant that the said painting had been sold 
with the consent and co-operation of the said Baker was a count¬ 
erclaim set up as to the right of possession of the painting and 
should have been replied to by the appellees under Rule 40. 

New^ parties should have been made to the suit, as the bill 
shows on its face that the bill of sale had never been recorded, 
and new relations established which could only be adjudicated 
so far as the possession of the property in question is concerned 
by bringing said parties into the case, as expressly provided for 
by Rule 36 or the bill to be dismissed, as to all. 

See Casey vs. Cavaroc, 96 U. S., p. 467. 

The set off claimed in the answer which had not been denied 
and therefore cemfessed that $150 had been paid for the use of 
$500 for 90 days grossly usurious, and under Section 1180 
should have been deducted from the $600 allowed in the de¬ 
cree. It is submitted that this $150 and the $25 admitted as a 
payment should have been awarded as a set off against the sum 
allowed. It is further contended that the appellees having 
brought the appellant into equity and having failed to sustain 
their claim, and having confessed the counter claim of $175 
that a decree should have been entered against the appellees be¬ 
sides costs, and the bill dismissed. 

It is presumed that the appellees, fearing the appellant 
might file a bill to reform the bill of sale into a mortgage, setting 
up the subject matter contained in appellees' bill, yet this fear, 
not alleged in the bill filed by them, gave them no jurisdiction 
in Equity, they having a clear and adequate remedy at law, even 
to show the intent between the parties to the bill of sale con¬ 
tended for by the appelees. Equity does not even take juris¬ 
diction in, case of threats unless irreparable damage may follow 
therefrom, which is not alleged herein; hence the appellees have 
no standing in equity on the facts set forth. 

C. E. EMIG, pro sc. 
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. October Term, 1915; 


No. 2828 . 


CLAYTON E. EMIG, Appellant, 

VB. 

RUFUS H. BAKER and SHERMAN E. BURROUGHS, 

Executors. 


BRIEF FOR THE APPELLEES. 


Statement of the Case. 

This is an appeal from a decree given against the appel¬ 
lant, Clayton E. Emig, in favor of Rufus H. Baker and 
Sherman E. Burroughs, executors of the estate of Henry M. 
Baker, deceased. 

On November 7, 1911, the appellant borrowed from the 
deceased the sum of six hundred dollars, and thereafter, on 
February 5, 1912, executed his promissory note for that 
amount and gave the deceased a mortgage on a painting 
known as “Pan and the Peasants’’ to secure the payment of 
the money. On November 8, 1911, he made another note 









for $50, borrowed froni the deceased. The mortgage was 
in the form of an absolute deed, but none of the parties to 
the transaction has ever regarded it as other than a mort¬ 
gage. Repeated attempts to collect having failed, the execu¬ 
tors of the deceased filed their bill to foreclose the mortgage. 
The defendant in his answer admitted borrowing the monev, 
but says the amount borrowed was only five hundred dollare,' 
and that the balance of one hundred dollars and the fifty dol¬ 
lars was intended a.s usurious interest for the use of the [>rinci- 
pal sum (R., p. 8). He also alleges that in February, 1912, 
he sold the said painting with the consent and co-operation 
of the decedent. He fails to allege for what amount the 
picture was sold, to whom, or what became of the proceeds. 

The cause having come on for hearing in the usual course, 
the notary who took the acknowledgment of the appellant 
and witnessed his signature to the bill of sale wa« called to 
testify, identified the in.strument, said it had been executed 
before him, and that the signatures to the notes looked like 
the signature on the bill of sale (R., p. 8). He did not see 
the notes signed by the defendant or delivered. This was all 
of the testimony. The appellant did not appear at the hear¬ 
ing, but was represented by counsel. 
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ARGUMENT. 

If we understand aright the brief of the appellant, he ob¬ 
jects to the decree on five grounds, which will be considered 
in order: 

F^rst. He objects because a court of equity has no jurisdic¬ 
tion to declare a deed absolute on its face to be a mortgage 
at the instance of the mortgagee. This is an entirely novel 
doctrine, and no authorities are cited in support of it. It is 
also a most unusual pa^ition for a mortgagee to take, thus 
admitting there is no opportunity for redemption of the 
mortgaged property. Moreover, if the instrument be a deed, 
which, by the way, has never been claimed by the mortgagor, 
the appellees are entitled to the possession of the property. 
This contention does not help the appellant. 

Second. The appellant objects because the witness was 
allowed to compare the signature on the notes with the 
signature on the bill of sale. The latter had been identified 
without objection and was before the court, and the point 
was not raised at the hearing. Appellant has never denied 
making the notes, but, on the contrary, the answer ex¬ 
pressly admits the execution of the fifty-dollar note (R., 
p. 7) and the receipt of five hundred dollars. 

Third. It is claimed that there was a set-off of one hun¬ 
dred fifty dollars set up in the answer to which there 
should have been a specific reply under rule 9. We fail to 
see wherein this was “new matter’^ within the meaning of 
the rule. At the most this is a technical objection to a 
matter of pleading which is referred to for the first time 
after a final decree passed and the cause about to he heard 
on appeal. 

The appellant’s references to •the provisions of the rules 
applying to pro confesso are not understood. There was no 
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pro confesso asked for or granted. The cause came on for 
final hearing in the usual manner and the testimony was 
taken in open court. 

Fourth. The appellant complains of the personal judg¬ 
ment rendered against him, and says it is not justified by 
any prayer in the bill. In his enumeration of the pravers 
he has omitted the prayer for general relief, which is ample 
authority for the decree. 

Fletcher on Pleading & Practice, pp. Ill, 735. 

A decree in personam in default of enough funds to satisfy 
the debt is also authorized by section 95 of the Code. And 
this is the long-established practice taken from section 808 
of the Revised Statutes relating to the District. 

Dodge vs. Firemen's Savings & Trust Company, 106 
U. S., 445. 

Fifth. The appellant urges that new parties should have 
been made because of the allegation in the answer that the 
painting had been sold. There was no testimony on this 
point, and the answer failed to state to whom the painting 
had been sold, on what terms, for what price, or what had 
become of the proceeds, or that the appellant had ever parted 
with the possession of the picture. It is not clear, even in 
the mind of the appellant, just what force he expects the 
appellee or the court to give to this averment. He appears 
to regard it in the nature of a plea in abatement, but fails 
to furnish the material for a better writ. We are unable 
to see just what effect it can have on the cause at the present 
time. 

There was no error in the decree, and it should be affirmed. 

Respectfully submitted, 

EDWARD H. THOMAS, 

FRANCIS H. STEPHENS, 

Attorneys for Appellee. 
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